
In  the Matter of R ose Ann Fischer, County of Hudson  

CSC Docket  No. 2013-2482 

(Civil Service  Com m iss ion , dec ide d Novem ber 20, 2013) 

 

 

Rose Ann  F ischer , r epresented by Peter  J . Cresci, Esq., appea ls Hudson  

County’s decision  to remove her  from the posit ion  of Super in tendent  of Weights and 

Measures.   

 

By way of background, a s the resu lt  of a  classifica t ion  review, the appellant  

was provisiona lly appoin ted, pending open compet it ive examina t ion  procedures,
1
 to 

the t it le of Assistan t  County Super in tendent  of Weights and Measures, effect ive 

September  26, 1988 and received a  regula r  appoin tment  effect ive December  15, 

1989.  The appellan t  was than  provisiona lly appoin ted, pending promot ional 

examina t ion  procedures, to the t it le of Deputy Super in tendent  of Weights and 

Measures, effect ive November  10, 1997.  As a  resu lt  of the provisiona l appoin tment , 

an  examina t ion  was announced with  a  closing da te of J anuary 21, 1998.  However , 

since the appellan t  was the only applicant , she received a  regula r  appoin tment , 

effect ive Apr il 9, 1998, pursuant  to N .J .A.C. 4A:4-2.7.  Subsequent ly, the appellant  

was provisiona lly appoin ted to the t it le of Super in tendent  of Weights and Measures, 

effect ive October  9, 2000.  As a  resu lt  of th is provisiona l appoin tment , an 

examina t ion  was announced with  a  closing da te of March  21, 2001.  Aga in , sin ce the 

appellan t  was the only applicant , she received a  regula r  appoin tment , effect ive J u ly 

5, 2001, pursuant  to N .J .A.C. 4A:4-2.7. 

 

In  2013, the appoin t ing author ity filed su it  in  Super ior  Cour t  of New J ersey, 

Law Division, a rguing tha t  the appellan t  was not  the duly appoin ted 

Super in tendent  of Weights and Measures.  Therea fter , in  a  March  18, 2013 order , 

the Honorable Chr ist ine Farr ington granted the appoin t ing author ity’s request  for  

decla ra tory judgment , finding tha t  the appellan t  was not  the duly appoin ted 

Super in tendent  of Weights and Measures due to her  fa ilure to meet  the sta tu tory 

cr iter ia  set  for th  in  N .J .S .A. 51:1-43 and N .J .S .A. 51:1-53.  Genera lly, these sta tu tes 

provide tha t  the governing bodies of the count ies sha ll appoin t  a  county 

super in tendent  who, upon a  resolu t ion  of t hose bodies, sha ll hold office dur ing good 

behavior .  In  a  March  19, 2013 let ter  to the appellan t ’s a t torney, the appoin t ing 

author ity sta ted that : 

 

. . . it  has been  judicia lly determined that  [the appellan t ] is not  the 

sta tu tor ily appoin ted head of Weights and Measures for  Hudson  

County.  Consequent ly, the County will be appoin t ing an  individua l to 

serve in  tha t  posit ion .  Therefore, effect ive immedia tely, [the 
                                                           
1
 The appellan t ’s appoin tmen t  was r ecorded as being provisiona l, pen ding open  compet it ive 

examina t ion  procedures, since h er  permanen t  t it le was th e n on -compet it ive t it le of Clerk Typist . 



appellan t ] sha ll no longer  serve in  tha t  posit ion .  I suggest  t ha t  [the 

appellan t ] contact  the County Personnel Depar tment  to det ermine 

wha t  employment  posit ion  may be ava ilable for  her  in  the County.  

 

It  fur ther  indica ted tha t  while it  did not  need to “provide a  basis for  it s act ion” since 

she was not  duly appoin ted to the posit ion  of Super in tendent  of Weights and 

Measures, she should be advised that  her  “performance was unacceptable” in  

severa l ways.  For  example, it  indica ted tha t  she refused to coopera te with  an 

invest iga t ion  rela ted to her  inappropr ia te conduct  toward employees in  her  

depar tment  and tha t  she refused to obey direct  orders given  to her  concern ing the 

opera t ion  of the office.     

 

On appea l to the Civil Service Commission  (Commission), the appellan t  

a rgues tha t  the appoin t ing author ity is a t tempt ing t o circumven t  Civil Service law 

and regula t ions by removing her  from her  posit ion  as Super in tendent  of Weights 

and Measures, which  she has held for  13 years.  F ina lly, she asser t s tha t  in  order  to 

do so, the appoin t ing author ity cla imed it  could not  find th e Freeholder  Resolu t ion 

from 2000, appoin t ing her  to the posit ion .   

 

In  response, the appoin t ing author ity, represented by Cindy Nan Vogelman, 

Esq., in it ia lly asser t s tha t  a lthough the Depar tment  of Weights and Measures is 

under  the auspices of the Sher iff’s Depar tment , the appellan t  had refused to repor t  

to the Sher iff with  respect  to sta ff a ssignments and repor t ing rela t ionships, she 

refused to pa r t icipa te in  invest iga t ions and she directed her  sta ff to refra in  from 

par t icipa t ing in  the invest iga t ions.  As a  resu lt  of the appellan t ’s behavior , the 

funct ioning of the Depar tment  of Weights and Measures was impacted.  Moreover , 

the appoin t ing author ity main ta ined tha t  it  was unable to find any Resolu t ion  by 

the Board of Chosen  Freeholders approving the appel lan t ’s appoin tment  to the t it le 

of Super in tendent  of Weights and Measures.  Consequent ly, the appoin t ing 

author ity main ta ins tha t  it  filed a  compla in t  with  the Super ior  Cour t  for  

decla ra tory judgment  tha t  the appellan t  was not  the duly appoin t ed Super in ten dent  

of Weights and Measures.  It  notes that  a lthough the appellan t  was represented 

dur ing tha t  mat ter , she fa iled to produce any Resolu t ion  approving her  appoin tment  

to the t it le of Super in tendent  of Weights and Measures.  Accordingly, the J udge 

issued a  decision , finding tha t  the appellan t  was not  the duly appoin ted 

Super in tendent  of Weights and Measures.  Fur thermore, the appoin t ing author ity 

main ta ins tha t  despite providing the appellan t  with  ample oppor tunit ies to do so, 

she has fa iled to contact  it  to “inquire about  a lterna te employment” since she can  no 

longer  serve as the Super in tendent  of Weights and Measures.   

 

The appoin t ing author ity a rgues tha t  a lthough the appellan t  has a t tempted 

to cla im tha t  the Commission  has jur isdict ion  over  her  employmen t  sta tus, she 

cannot  do so now, since she fa iled to cha llenge the jur isdict ion  of the Super ior  Cour t  

dur ing the pendency of th is mat ter  and she did not  appea l the Super ior  Cour t ’s 



decision .  Moreover , the doct r ines of colla tera l estoppel and res judicata  prohibit  the 

Commission  from render ing a  decision  tha t  would be a t  odds with  the Super ior  

Court ’s decision .  In  th is regard, the appoin t ing author ity a rgues tha t  since the 

issue in  the mat ter  before the Commission  is the ident ica l issue tha t  the Super ior  

Cour t ’s decision  concerned, i.e., the appellan t ’s sta tus as Super in tendent  of Weights 

and Measures, the Commission  is ba rred from render ing a  decision  tha t  is different  

from the Super ior  Cour t ’s decision .  Therefore, it  a rgues tha t  the appellan t ’s appea l 

should be dismissed. 

 

It  is noted tha t  personnel records indica te tha t  the appellan t  is current ly in  

the t it le of Super in tendent  of Weights and Measures.  It  is fur ther  noted tha t  she is 

current ly on  a  pa id persona l leave. 

 

CONCLUSION  

 

In it ia lly, it  is set t led tha t  colla tera l estoppel may apply and preclude the 

relit iga t ion of an  issue where:  

 

1.  The issue to be precluded is ident ica l to the issue decided in  the 

first  proceeding;  

2.  The issue was actua lly lit iga ted in  the pr ior  act ion , tha t  is, there 

was a  fu ll and fa ir  oppor tunity to lit iga te the issue in  the pr ior  

proceeding;  

3.  A fina l judgment  on  the mer it s was issued in  the pr ior  

proceeding;  

4.  Determina t ion  of the issue was essent ia l to the pr ior  judgment ; 

and  

5.  The par ty aga inst  whom issue preclusion  is a sser ted was a  pa r ty 

to or  in  pr ivity with  a  pa r ty to the pr ior  proceeding.  

 

S ee In  re Estate of Dawson, 136 N .J . 1, 20 (1994); S elective Ins. Co. v. McAllister, 

327 N .J . S uper. 168, 173-74 (App. Div. 1999), cert. denied , 164 N .J . 188 (2000); 

Pivnick  v. Beck , 326 N .J . S uper. 474, 485 (App. Div. 1999), aff’d , 165 N .J . 670 

(2000); In  the Matter of Darren  N ance (CSC, decided November  7, 2012); In  the 

Matter of J ane Lyons (MSB, decided May 9, 2007); In  the Matter of J oseph Wallace 

(MSB, decided November  4, 2004).  Clea rly the tenets of colla tera l estoppel and res 

judicata  apply in  th is th is mat ter  since the Super ior  Cour t  issued a  determina t ion  

tha t  the appellan t  had not  been  proper ly appoin ted to the t it le of Super in tendent  of 

Weights and Measures.  Thus, even though it  is plausible tha t  the appoin t ing 

author ity only cha llenged the legit imacy of the appellan t ’s appoin tment  based on 

her  a lleged misconduct  in  order  to circumvent  her  Civil Service protect ions, the 

Commission  is estopped from addressing her  sta tus as a  Super in tendent  of Weights 



and Measures.
2
  However , since the appellan t ’s appoin tment  as Super in tendent  of 

Weights and Measures was found to be inva lid by the Super ior  Cour t , then  she 

must  be returned to her  permanent  t it le of Deputy Super in tendent  of Weights and 

Measures.  Consequent ly, since the appellan t  is considered to have under lying 

permanent  sta tus as a  Deputy Super in tendent  of Weights and Measures, there was 

no need for  her  to “contact” the appoin t ing author ity to “inquire about  a lte rna te 

employment .”  Accordingly, a  thorough review of the record indica tes tha t  the 

appellan t ’s appea l is to be denied and her  personnel record is to be corrected to 

reflect  her  appoin tment  as Super in tendent  of Weights and Measures as provisional 

and her  return  to her  permanent  t it le of Deputy Super in tendent  of Weights and 

Measures, effect ive the da te of th is decision, subject  to the limita t ion  below.  In  this 

regard, should the posit ion  of Deputy Super in tendent  not  be ava ilable or  is 

current ly encumbered, the appoin t ing author ity must  implement  layoff procedures 

pursuant  to N .J .A.C. 4A:8-1.1, et seq.  F ina lly, should the appoin t ing author ity 

believe tha t  the appellan t  engaged in  any improper  act ions and seek her  remova l 

from employment , it  must  follow the disciplina ry procedures out lined in  N .J .A.C. 

4A:2-2.1, et seq. 

 

ORDER 

 

Therefore, it  is ordered tha t  th is appea l be denied and tha t  the appellan t ’s 

personnel record be corrected to reflect  her  appoin tment  as Super in tendent  of 

Weights and Measures was provis iona l and tha t  she was returned to her  permanent  

t it le of Deputy Super in tendent  of Weights and Measures, effect ive the da te of th is 

decision . 

 

This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 

 

                                                           
2
 It  is noted tha t  the appellan t ’s service a s a  Super in tendent  of Weights an d Measures sh ould be 

recorded a s being provisional. In  th is r egard, since the Super ior  Cour t  determined tha t  sh e was not  

proper ly appoin ted, her  appoin tm ent  cann ot  be considered perman ent .  Never theless, since sh e 

actua lly served in  and per formed the du t ies of the t it le, h er  service must  be considered provisional.  

S ee N .J .A.C. 4A:4-1.5.   


